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BOOK REVIEWS
Roscoe Pound, Tnu FORMATIVE ERA OF AMERICAN
Brown and Company. Boston (1938) Pp. i-x, 1-188.

LAW,

Little,

If it be presumptuous for an upstart to take to task the dean of
America's law school teachers, Dean Pound is not within the limits
of legal scholarship when he takes the occasion of the Tulane
University Law School Centennial of the death of Edward Livingston to parade on high authority in outline form a rehash of his
ideas that have appeared elsewhere, and some of which are questionable. While Livingston appears to be the excuse for the historical
guise of the book, the skeleton framework around which Pound
builds his structure is easily seen to be a matter of logic. Twentynine pages of the first essay are taken to conclude that natural
law, Incidentally without being defined, wrought something, when
by simple logic it is apparent something is naught for some purposes.
The play may be the thing for all Pound believes natural law, as it is
being revived today, is to furnish the ideal elements in the law. It
is impossible to check objectively the sources from which Pound's
conclusions were deduced. Name calling and involved statements
do not make the analysis any the clearer.
Criminal law and penal administrative legislation are considered
the main achievements of legislators in the formative era. The lack
of leaders did not account for the failure of legislation; nor did
the common law stand in the way. Pound alleges that the distrust
of legislation came from over-enthusiasm, abuses (such as special
legislation, little studied amendments, riders, interferences with
effective administration, and unmindfulness of the limits of legal
action), the doctrine of strict construction of statutes in derogation
of the common law, and the low qualifications of legislators. Pound
takes out time to restate his belief that a ministry of justice both
for the nation and each state is an agency inter alia which will mean
an improvement of the role of legislation in the future.
In the third essay on judicial decision Pound posits the proposition
that "the tenacity of a taught legal tradition is much more significant
in our legal history than the economic conditions of time and place."
He decries the economic interpretation without realizing that the
new wants and new claims are the bases of judicial decisions.
Economic determinism is further minimized by Pound's labeling the
different judicial rules differences in judicial opinion.
A lively
faith, a dependence upon natural law and comparative law, the
bringing of the legal and the moral into accord constitute to Pound
signs of a revival of creative activity in the American law. The
chief defect of Pound's dependence upon the theory of natural law
is that there is nowhere a definition.
A descriptive objective

KENTUCKY LAW JouRNAL

attitude is taken towards what was at one time the lifeblood
of the law without indicating any distinction.
In stressing the
theoretical nature of the analytical and historical theories, Pound
gives no reason why the assumptions do not accord with the facts. To
state that certainty and flexibility are indispensable objectives is to
narrow one's conception. As a matter of fact, rigidity is the reason
for flexibility, and flexibility is the reason for rigidity. His halfhearted criticism of conservatism and the theory that progress would
spontaneously achieve itself rings peculiar inasmuch as stagnation Is
progress.
In what is the last essay of the book, Pound concludes that
doctrinal writing today must choose from too much rather than
serve as the outlines of what was too little in the formative period.
Pound drives home the idea that doctrinal writing furnished the
creative propositions upon which judges relied in their decisions.
In noting the tendency of books of the law teachers to speak from
the date of generations gone by, Pound notes a great truth but falls
to admit the description is the expJanation. The reader is told that
doctrinal writing gave a much needed statement of the common law,
delivered us from the danger of premature crude codification, preserved unity in our local law, saved equity for us as a part of our
received system, and kept us from too much legislative experimentation. The impetus for this achievement was due allegedly to the fear
of judges, the growing body of law text writing in England, the
treatises of the continental civilians, and critical submission of the
texts to the exigencies of teaching. The future of doctrinal writing
is declared to be the ideal body of concepts for the future without
inquiring why.
It is discomforting that after a lifetime of experience Pound
should sound such a mild optimistic note. However, Pound has fulfilled the role of prophet and whether we relish his forecasting or
not, many questions are raised that constitute legal problems of the
first order.
William M. Leiserson, RIGHT AND WRONG in LAnon RE.ATioNs,
University of California Press, Berkeley, California (1938) Pp. 1-86, $1.
In seven sections dealing with various problems of labor, the
author proposes to discuss ethics, but nowhere does he define his terms
(right and wrong) nor does he analyze ethically the positions he tak2s.
Public conscience (public enlightenment) is declared to be the mainspring of any improvement in labor relations. A change of emphasis
from labor problems to labor relations is posited due to present day
labor relations being perceived as "considered policies" rather than
"inexorable determinants."
Reduced wages for more employment,
price economics, and distress merchandise are considered subordinate
to human relationships. Inevitability is made the further basis
of the judgment that it is now right for labor to organize in unions.
The author argues that minority rights in collective bargaining units
are to be protected since there is no reason to disregard such rights.
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On the ethics of the sit-down strike the author concludes the
device is not utterly wrong, primarily on the grounds that the aims
of sit-down strikes have been matters of public ignorance and that
such strikes constitute an effective means of settling differences.
It is proposed to treat labor unions as agencies of industrial government as much as allegedly the management of great corporations are
agencies thereof.

CASES

AND

MATERIALS

ON CRIMINAL LAv AND PROCEDURE.

edition, 1939. Selected and arranged by Albert J. Harno.
and Company, Chicago. Pp. lxxxix, 927.

Second

Callaghan

Six years have elapsed since the first edition of Dean Harno's
During that period new
excellent casebook on Criminal Law.
decisions have been pouring from the mills of the courts. Sixty
five new opinions have been inserted in the new edition in addition
to the citations to other cases added to the footnotes. Numerous
citations to articles in leading periodicals have been made.
The first edition of this casebook made an excellent vehicle
for the teaching of criminal law and procedure. The book raised the
problems actually met by the lawyer in his practice, the approach was
realistic and interesting. It is believed that the second edition has
preserved these qualities.

CASES AND MATERIALS ON FEDERAL JURISDICTION AND PROcEDuRE-by

Armistead M. Dobie' and Mason
Paul, 1940. Pp. lxiv, 1091.

Ladd.'

West Publishing

Co., St.

The important and enlarging functions of the Federal Courts
suggest that students consider a study of this field as a means of going
loto practice feeling as much at home in the Federal Courts as in the
courts of their various states.
Recent and unusual basis changes in this field prompted the
editors to present a new work rather than a second edition of the
casebook of co-editor Doble published in 1935. One such change is
caused by the decision in Erie Railroad Co. v. Tompkins, 304 U. S.
64 (1938), opening up many new and important problems through
its reversal of the almost century old doctrine of Swift v. Tyson.
Another is the change over from conformity to state procedure to new
Rules of Civil Procedure of uniform application in all Federal Courts.
An added example of such developments exists in the decision in
Nelrbo Co. et al. v. Bethlehem Shipbuilding Corporation, 308 U. S.
(1939), holding that a foreign corporation may be sued by a nonresident In the Federal Courts sitting in a state in which the corpora'United States Circuit Judge for the Fourth Circuit, formerly
Dean of the University of Virginia Law School.
2Dean and Professor of Law of the College of Law State University
of Iowa.
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tion has appointed a local agent, required by state law, to receive
service of process. Further illustrations occur in connection with
the growing importance of the Federal Declaratory Judgment Act of
1934; the unification of law and equity; and the need for correlating
the new Rules of Civil Procedure with the basic principles of Federal
jurisdiction.
The book is intended "to present in a practical way a realsitic
picture of the jurisdiction and actual functioning of the Federal
Courts."
Among the jurisdictional and procedural problems emphasized are those concerning removal jurisdiction and Federal
appellate procedure. Patent, copyright, and admiralty cases appear
incidentaly. Bankruptcy cases are included in connection with the
appellate jurisdiction of the Circuit Court of Appeals. A section on
Federal criminal jurisdiction, without cases, indicates the expansion
in this area.
The selected cases are supplemented with wide use of law review
articles and textbooks and footnotes which discuss principles, cite
cases, and qualify the doctrine of the principal cases or raise problems involved. The textbook of co-editor Dobie on Federal Jurisdiction and Procedure provides textual material which is included, where
an elementary knowledge of the Federal judicial system is presented,
as a time-saver in class discussion.
The Appendix contains the Rules of Civil Procedure for the
District Courts of the United States, adopted by the Supreme Court
of the United States pursuant to the Act of June 19, 1934, ch. 651,
and notes prepared by the Advisory Committee on Rules for Civil
Procedure.
GOVERNMENT AND EcoNxomIc LnR Vol. 1. Leverett
Myron W. Watkins and Victor Abramson. Brookings
139. Pp. 510. $3.00.

S. Lyon,
Institute,

This is an easy book to read but a difficult one to review. It
wastes little time with theorizing about g6vernment, about economic
life, and about the kind of economic system we have tried to have
or at least thought we had, but grapples forthrightly with the problem of the presentation of a clear and accurate picture of the
relationships between government and business that we do have. Part
one, thirty-six pages in length, discusses the concepts and conditioning factors. Three questions are asked: What is economic life? What
is government? What is government's relation to economic life?
In Ch. II the conditioning factors peculiar to America are set out.
The authors rightly point out (p. 11) that "There is much confusion in the popular view that a definite and outright choice must
be made between complete governmental responsibility for the organization of economic life, and exclusive reliance on individual or private
decisions."
Part II deals with the assistance that business receives from
government, or, as the authors choose to call it, the implementation
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of the economic order by the government. The form of the business
unit, especially the incorporation device, is dealt with briefly, followed by a chapter each on bankruptcy and reorganization procedures, patent rights, (especially informative chapter) monetary
mechanism, mechanisms for adjusting labor disputes, and the provision of knowledge. This latter has to do with research, the creation
of standards, and the dissemination of knowledge. The chapter on
monetary mechanism is especially illuminating and is recommended
for those who would like to know "what it is all about". It ends
with this significant thought--"Whereas 20 years ago concern was
constantly expressed lest banking and currency policy should be
subordinated to fiscal policy, the question now is how far fiscal
rolicy should be subordinated to monetary control. This issue is the
most important of frontier questions of economic theory and of
governmental policy in relation to a monetary mechanism."
Part III deals with regulation or enforcing the rules of the
,ame.
Chapters X and XI set forth the common and statute law
relevant to the maintenance of competition and the agencies, particularly the Federal Trade Commission, that have been entrusted
with the duty of umpiring the game. Chapters XII to XVII inclusive
treat the matter of concerted action among workers. The reviewer
is too little versed in labor economics and labor law to quarrel with
the treatment of this subject.
Chapter XVIII, comprising Part IV, is an interpretation and comment on new developments. It points out (p. 432) that there "have
been significant changes in the purposes and objectives toward which
government action is directed; and there have been hardly less
significant changes in the governmental methods employed." These
purposes and methods are briefly discussed.
Three appendices give data on corporate enterprise, a compilation of Federal Trade Commission orders, and a note on labor
organization in some European countries. A useful index follows.
It would require versatility of a high order to critically
appraise the volume under review. The reviewer lays claim to no
such versatility. To the extent he is able to judge the various topics
are competently handled and the conclusions are cautious and conservative. It is essentially an informative book, but interpretation
is not shunned.
The companion volume to follow will deal with "the use of
governmental agencies for the direct production of goods and services.'
Mlay It be as scholarly and unbiased!
RODMAN
Department of Economics
University of Kentucky
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